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Dear Colleague:

Earlier this year, I introduced legislation (S. 273) designed to prohibit the
Department of Labor (DoL) from moving forward on its October 2010 proposal to
expand the definition of "fiduciary" under the Employee Retirement Income
Security Act (ERISA) to include appraisals of employee stock ownership plans
(ESOPs). As you know, ESOPs are a valuable retirement option for a number of
Americans, and they offer employees the unique opportunity to own stock and build
retirement wealth in the company for which they work. Under current law, all
private companies offering an ESOP, nearly all of which are small businesses, must
pay for an outside, independent valuation of company stock value to protect the
beneficiaries from abuse.

The proposed rule, if implemented, would result in new compliance and regulatory
costs on the approximately 11,000 ESOPs around the country (with 10 million
participating employees) and could jeopardize their availability in the future. It
will force appraisers to purchase expensive fiduciary insurance, employ specialized
ERISA counsel, and expose them to unnecessary litigation. The cost of having an
ESOP will therefore increase, diminishing their profit, which means lower share
value and less retirement savings for employees.

Further, this proposal is simply unnecessary. If there are allegations of fraud or
abuse associated with an ESOP, an aggrieved party is not without recourse, since
that party may bring an action against the current ESOP fiduciary, the trustee.
Also, the Department already has an Employee Benefits Security Administration,
which is designed, in part, to identify and correct ERISA violations in connection
with ESOPs.

Finally, the available data demonstrates that DoL's proposal is a solution in search
of a problem. In 2011, the ESOP Association and the Employee Ownership
Foundation released results of a survey conducted among its membership which
showed that the average account balance was over $195,000 and that 90 percent of
plan participants reported having retirement and other benefit plans in addition to
the ESOP.
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ERISA is designed to promote the interests of participants in employee benefit
plans and their beneficiaries by establishing standards of conduct, responsibility,
and obligation for fiduciaries of those plans. ERISA imposes a number of stringent
duties on those who act as plan fiduciaries, including a duty of undivided loyalty, a
duty to act for the exclusive purposes of providing plan benefits and defraying
reasonable expenses of administering the plan, and a stringent duty of care.
Fiduciaries are personally liable for losses sustained by a plan that result from a
violation of these duties.

Under section 3(21)(A) of ERISA, "a person is a fiduciary with respect to a plan to
the extent...he renders investment advice for a fee or other compensation, direct or
indirect, with respect to any moneys or other property of such plan, or has any
authority or responsibility to do so..." (emphasis added). In 1975, DoL issued a
regulation identifying a 5-part test to determine when a person renders investment
advice within the meaning of ERISA. To qualify, the person must: (l) render advice
on the value of securities or make recommendations as to the advisability of
investing in the securities (2) on a regular basis (3) pursuant to a mutual agreement
that (4) the advice serves as a primary basis for investment decisions and that (5)
the advice is individualized.

In 1976, DoL issued an advisory opinion, stating that ESOPs did not fall within the
meaning of investment advice, since their advice "would not involve an opinion as to
the relative merits of purchasing the particular employer securities in question, as
opposed to other securities." Thus, DoL noted, "the advice would not serve as the
primary basis for investment decisions with respect to plan assets, nor would it
constitute advice as to the value of securities."

In October 2010, DoL proposed expanding the definition of "investment advice" to
include appraisal or fairness opinions concerning the value of the underlying
securities in an ESOP. DoL has stated that its intent is to supersede the 1976
Advisory Opinion. S. 273 prohibits DoL from moving forward on this proposal by
creating an explicit exemption for ESOP appraisals from ERISA's stringent
fiduciary requirements. It is a pro-small business solution and simply codifies what
has been in practice for over 35 years.

If you have any questions or are interested in cosponsoring the legislation, please
contact John Lawrence (john lawrence@ayotte.senate.gov or 4-1151) on my staff.
Current cosponsors include Senators McConnell, Collins, Landrieu, Blunt, and
Klobuchar.

Sincerely,
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